Attachment B




JOINT POWERS AGREEMENT BETWEEN DAKOTA COUNTY AND 

THE STATE OF MINNESOTA, SCOTT COUNTY, AND

INDEPENDENDENT SCHOOL DISTRICT 194


FOR DEVELOPMENT OF OPTICAL FIBER NETWORK
This agreement is between the State of Minnesota, acting through its Office of Enterprise Technology, ("State"), the County of Scott (“Scott County”), Independent School District 194 (“ISD 194”), and the County of Dakota ("Dakota County") collectively referred to as the “Parties.”  The Parties are governmental units of the State of Minnesota. 

1.
General Purpose

This Agreement is made and entered into pursuant to Minnesota Statutes, Section 471.59.  The Parties have an interest in developing an optical fiber based network (the “Network”) connecting the Parties to each other and to other organizations as authorized by Minnesota Statute 16E.18 subd. 2 on the State’s communications network, MNET, using a combination of optical fiber facilities owned by several of the Parties and network equipment provided by the State to enable the Parties to jointly and cooperatively develop and implement communications among their institutional sites.  The resulting network will be managed by the State through its Office of Enterprise Technology. 

2.
Effective Date and Term
The term of this Agreement shall commence on the Effective date of November 1, 2007, or the date the State obtains all required signatures under Minnesota Statutes Section 16C.05, subdivision 2, whichever is later. 
3.
Agreement between the Parties

The intended use for each segment of the network is to enable the parties to construct and manage a fiber optic communications network for the purpose of delivering communications services among their respective institutional sites and MNET as more fully described below.

3.1
ISD 194 will:

· Provide access for Scott County fiber at Lakeville South High School

· Provide for State use one pair of fibers from Lakeville South High School to the MNET hub at Lakeville North High School.

3.2
Dakota County will:

· Provide space and arrange for emergency access to the Fairfield Tower for State operated network equipment 

3.3
Scott County will:

· Provide three pairs of fiber on its fiber ring for the State to operate the public institutional network

· Provide for State’s use, one pair of fiber on the McLeod fiber ring to the 511 Building for operating a public Institutional Network

· Provide or arrange for lateral fiber builds or other fiber connections to the Police Departments and/or City Halls of the following cities:

· Savage

· Prior Lake

· Elko/New Market

· New Prague

· Jordan

· Belle Plaine

· Shakopee

· Provide or arrange for space and emergency access for State network equipment at the above cities as requested by the State

· Provide or arrange for construction of a lateral build from the Scott County ring into the Fairfield Tower and connection to the Scott County fiber.

· Connect fiber to the Fairfield Tower and from the Fairfield Tower to Lakeville South High School. Allow Dakota County to connect to Scott County fiber at the Fairfield Tower. Provide for State’s use, one pair of fibers connecting from the Fairfield Tower to Lakeville South High School.

· Provide for maintenance on the Scott County fiber ring and on Scott County’s fiber in the McLeod fiber ring.

· If during the term of this agreement, ISD 194 builds a new school in Scott County, Scott County will allow ISD 194 to use the fiber infrastructure to connect the school to the ISD 194 network. ISD 194 will be responsible for any costs to connect to the infrastructure

3.4
State will:

· Provide network equipment at two egress points on the Scott County ring. Probable locations are the Savage Tower on Boone Avenue and the Fairfield Tower.  Additional egress points may be added later by agreement of the Parties.

· Engineer, furnish and install equipment, and operate an institutional network on the Scott County fiber ring and on Scott County’s fibers on the McLeod metro fiber ring to the 511 Building.  Any physical connections made to these fiber rings will be coordinated through Scott County’s designated agent.

· Provide an alternate network path for the Parties to this agreement from the Dakota County Western Service Center (WSC) to the Scott County fiber ring and the Institutional Network.

· During the time the State uses Scott County’s fiber on the McLeod ring and point-to-point fiber:

· Reimburse County for the annual maintenance fee for the McLeod fiber ring of $22,500 per year

· Provide to Scott County, 50 Mbps County Collaborative service when the network becomes operational

· When County government traffic exceeds the current capacity by more than 5% of the hours in any one month, Scott County may request and OET will increase the County Collaborative service so that capacity is not exceeded by more than 5% in any one month.

· Under this agreement, the maximum County Collaborative service provided to Scott County by OET is 100 Mbps.  If Scott County requires additional bandwidth beyond that maximum, it may purchase additional bandwidth from OET at the then most favorable rate offered by OET.

· Permit Scott County, at Scott County’s discretion, to share its County Collaborative internet service with other local governmental entities within the County.

· Waive Scott County’s share of the County Collaboration costs from OET

· Provide a network connection and operate an institutional network between each of the cities on the Scott County ring over the Institutional Network to the Government Center and to any State Agency on the State’s network, MNET.  Any State services provided directly to the cities over these connections will be provided under standard service agreements.

4.
Payment

Unless expressly provided in this Agreement, each Party will bear its own costs and there are no cost reimbursements or payments from a Party to any other Party under this Agreement.

5.
Network Development, Design, Operation And Management

The State will design the Network and install and manage the electronic devices needed to make the network operational.  The parties shall use all reasonable efforts to maintain their respective associated fiber facilities to enable the Network to remain fully functional.
6.
Liaisons

To assist the Parties in the day-to-day performance of this Agreement and to ensure compliance with the specifications and provide ongoing consultation, liaisons shall be designated by the Parties.  The Parties shall inform the others, in writing, of any change in the designated liaison.  At the time of execution of this Agreement the following persons are the designated liaisons:
The State's Liaison is:

Jim E. Johnson, Director of Network and Telecommunications Services

Minnesota Office of Enterprise Technology

658 Cedar St

St Paul, MN 55155

651.201.1016

Scott County’s Liaison is:

Gary L. Shelton, Deputy Administrator

Scott County

200 Fourth Avenue West

Shakopee, MN 55379

952.496.8105

Dakota County's Liaison is:

David Asp, Information Technology Data Network Specialist

Dakota County

1590 Highway 55
Hastings, MN 55033

651.438.4271

ISD 194’s Liaison is:

Greg Utecht, Coordinator of Technology, Information & Media Services

Independent School District 194
8670 210th Street West 
Lakeville, MN 55044
952.232.2060

7.
Assignment, Amendments, Waiver, and Contract Complete

7.1
Assignment.  No Party may assign or transfer any rights or obligations under this Agreement without the prior consent of the other Parties and a fully executed Assignment Agreement, executed and approved by the same parties who executed and approved this Agreement, or their successors in office.

7.2
Amendments.  Any amendment to this Agreement must be in writing and will not be effective until it has been executed and approved by the same parties who executed and approved the original Agreement, or their successors in office.

7.3 Waiver.  If any Party fails to enforce any provision of this Agreement, that failure does not waive the provision or its right to enforce it.

7.4 Contract Complete.  This Agreement contains all negotiations and agreements between the Parties.  No other understanding regarding this Agreement, whether written or oral, may be used to bind any party.

8.
Liability and Insurance

Each party to this Agreement shall be liable for the acts of its own agents, volunteers or employees and the results thereof to the extent authorized by law and shall not be responsible for the acts of any other party, its agents, volunteers or employees.

It is understood and agreed that liability and damages arising from the parties’ acts and omissions are governed by the provisions of the municipal Tort Claims Act, Minn. Stat. Ch. 466, the Minnesota Tort Claims Act, Minn. Stat. §3.736, as applicable, and other applicable laws.   Each Party warrants that it is able to comply with the aforementioned liability and insurance requirements through an insurance or self-insurance program and that each has minimum coverage consistent with the liability limits contained in Minn. Stat. Ch. 466 or Minn. Stat. §3.736, as applicable.

This agreement shall not be construed as and does not constitute a waiver by any Party of any conditions, exclusions or limitations on the Party’s liability provided by Minnesota Statutes, Chapter 466, Minnesota Statutes § 3.736 or other applicable law.  This clause will not be construed to bar any legal remedies that each party may have for another's failure to fulfill its obligations under this Agreement.

9.
State Audits

Under Minn. Stat. § 16C.05, subd. 5, each Party’s books, records, documents, and accounting procedures and practices relevant to this Agreement are subject to examination by the State and/or the State Auditor or Legislative Auditor, as appropriate, for a minimum of six years from the end of this Agreement.

10.
Government Data Practices 

The Parties must comply with the Minnesota Government Data Practices Act, Minn. Stat. Ch. 13, as it applies to all data provided by each Party under this Agreement, and as it applies to all data created, collected, received, stored, used, maintained, or disseminated by any Party under this Agreement. The civil remedies of Minn. Stat. § 13.08 apply to the release of the data referred to in this clause by any Party.

If any Party receives a request to release data referred to in this Clause that was received by the Party receiving the request from another Party, the Party receiving the request to release the data must immediately notify the Party from whom the data originated.  The originating Party and the Party receiving the request to release the data will consult with each other concerning the release of the data to the requesting party before the data is released.

11.
Venue

Venue for all legal proceedings out of this Agreement, or its breach, must be in the appropriate state or federal court with competent jurisdiction in Dakota County, Scott County or Ramsey County, Minnesota.

12.
Termination

12.1 Unless terminated sooner as provided by subparagraphs 12.2, 12.3 & 12.4 herein, this Agreement shall terminate twenty (20) years after the effective date established in paragraph 2 of this Agreement. 

12.2 Termination. This Agreement may be terminated by any Party, with or without cause, at any time after two (2) years after the Effective Date and upon 180 days written notice of intent to terminate to the other Parties.  This Agreement may be terminated at any time by agreement of all of the Parties.
12.3 Termination for Insufficient Funding.  The State may immediately terminate this Agreement if it does not obtain funding from the Minnesota Legislature, or other funding source; or if funding cannot be continued at a level sufficient to allow for the payment of the services covered here.  Termination must be by written or fax notice to the other Parties.  The State is not obligated to pay for any services that are provided after notice and effective date of termination.  However, the other Parties will be entitled to payment, determined on a pro rata basis, for services satisfactorily performed to the extent that funds are available.  The State will not be assessed any penalty if the Agreement is terminated because of the decision of the Minnesota Legislature, or other funding source, not to appropriate funds.  The State must provide the other Parties notice of the lack of funding within a reasonable time of the State’s receiving that notice.

12.4 Termination by Either County – Lack of Funding.  Either County may immediately terminate this Agreement if it does not obtain funding from the Minnesota Legislature, Minnesota Agencies, its tax revenues or other funding source, or if its funding cannot be continued at a level sufficient to allow payment of the amounts due under this Agreement.  A County is not obligated to pay for any services that are provided after written notice of termination for lack of funding.  However, the other Parties will be entitled to payment, determined on a pro rata basis, for services satisfactorily performed to the extent that funds are available.  A County will not be assessed any penalty or damages if this Agreement is terminated due to lack of funding.  A County must provide the other Parties notice of the lack of funding within a reasonable time of the County’s receiving that notice.  Written notice of termination sent by the County to the other Parties by facsimile is sufficient notice under the terms of this Agreement.

12.5 Upon termination of this Agreement, all property acquired and any surplus monies accumulated as a result of this Join Exercise of Powers shall be returned to the governmental units in proportion to contributions by the governmental units.
12.6 Ownership.  At the end of the term of this Agreement or upon its termination the parties will continue to own all sections of fiber optic cable that they presently own and the State will own the electronic devices it installed pursuant to this Agreement.

13.
Miscellaneous Provisions

Except as otherwise provided herein, this Agreement may be amended by written consent of all Parties.  The addition of a new Party to this Agreement shall require a written amendment approved by all Parties.

Should any provision of this Agreement be found unlawful, the other provisions of this Agreement shall remain in full force and effect if by doing so the purposes of this Agreement, taken as a whole, can be made operative.  Should any such provision or article be found unlawful, representatives of the Parties shall meet for the purpose of arriving at an agreement on a lawful provision to replace the unlawful provision or article.  The newly agreed upon provision or amendment must be approved by the governing body of each Party.

The State of Minnesota, acting through its Office of Enterprise Technology, Scott County, Independent School District 194, and Dakota County hereby grant each other mutual continuing Licenses for access to their respective property as reasonably needed from time to time, for the installation, maintenance and repair of the Network, which Licenses shall remain in effect for the duration of this Agreement and for such limited time thereafter as is reasonably required for the Parties’ access to and removal of their respective property.  To the extent practicable, advance notice will be given and mutually convenient arrangements for such access shall be made, and all relevant safety and security policies and procedures of the party to whose property access is being granted shall be followed by the Party, or the Party’s employees or agents, being granted access.

The Parties shall abide by all Federal, State and local laws, statutes, ordinances, rules and regulations now in effect or hereinafter adopted pertaining to this Agreement and to the facilities, programs and staff for which each Party is responsible.

14.  Execution in Counterparts.  This Agreement may be executed in any number of counterparts and by the parties hereto on separate counterparts, each of which counterparts when so executed and delivered shall be deemed to be an original, and all of which counterparts when taken together shall constitute but one and the same Agreement.
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IN WITNESS WHEREOF, the undersigned governmental units have caused this Agreement to be executed by its duly authorized officers.

STATE OF MINNESOTA

Office of Enterprise Technology

By: _______________________________________


_______________________________________


Print Name and Title

Date of signature: ___________________________

DAKOTA COUNTY
Approved by Dakota County Board


Resolution No. 

By: _______________________________________

Brandt Richardson, County Administrator
Approved as to form:

Date of signature:____________________________
______________________________


Assistant Dakota County Attorney / Date

Contract No.

Scott COUNTY
Approved by Scott County Board


Resolution No.

By:_______________________________________

Barbara Marschall, Board Chair
Approved as to form:

Date of signature:____________________________
______________________________


Assistant Scott County Attorney / Date

By:_______________________________________

David Unmacht, County Administrator


Date of signature:____________________________

INDEPENDENT SCHOOL DISTRICT NO. 194

By:________________________________________

Michelle Volk, School Board Clerk

Date of signature:_____________________________

Distribution:

State


Scott County


Dakota County 


ISD 194

Scott County JPA 10-17-2007
1

